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ENFORCEMENT, AND SOCIAL PROBLEMS _Montclair, New Jersey_

GENERAL INTRODUCTION TO THE
MODERN CRIMINAL SCIENCE SERIES.

AT the National Conference of Criminal Law and Criminology, held in Chicago, at Northwestern
University, in June, 1909, the American Institute of Criminal Law and Criminology was
organized; and, as a part of its work, the following resolution was passed:

``_Whereas_, it is exceedingly desirable that important treatises on criminology in foreign
languages be made readily accessible in the English language, _Resolved_, that the president
appoint a committee of five with power to select such treatises as in their judgment should be
translated, and to arrange for their publication.''

The Committee appointed under this Resolution has made careful investigation of the literature
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of the subject, and has consulted by frequent correspondence. It has selected several works
from among the mass of material. It has arranged with publisher, with authors, and with
translators, for the immediate undertaking and rapid progress of the task. It realizes the
necessity of educating the professions and the public by the wide diffusion of information on this
subject. It desires here to explain the considerations which have moved it in seeking to select
the treatises best adapted to the purpose.

For the community at large, it is important to recognize that criminal science is a larger thing
than criminal law. The legal profession in particular has a duty to familiarize itself with the
principles of that science, as the sole means for intelligent and systematic improvement of the
criminal law.

Two centuries ago, while modern medical science was still young, medical practitioners
proceeded upon two general assumptions: one as to the cause of disease, the other as to its
treatment. As to the cause of disease,--disease was sent by the inscrutable will of God. No man
could fathom that will, nor its arbitrary operation. As to the treatment of disease, there were
believed to be a few remedial agents of universal efficacy. Calomel and bloodletting, for
example, were two of the principal ones. A larger or 

smaller dose of calomel, a greater or less quantity of bloodletting, --this blindly indiscriminate
mode of treatment was regarded as orthodox for all common varieties of ailment. And so his
calomel pill and his bloodletting lances were carried everywhere with him by the doctor.

Nowadays, all this is past, in medical science. As to the causes of disease, we know that they
are facts of nature,--various, but distinguishable by diagnosis and research, and more or less
capable of prevention or control or counter-action. As to the treatment, we now know that there
are various specific modes of treatment for specific causes or symptoms, and that the treatment
must be adapted to the cause. In short, the individualization of disease, in cause and in
treatment, is the dominant truth of modern medical science.

The same truth is now known about crime; but the understanding and the application of it are
just opening upon us. The old and still dominant thought is, as to cause, that a crime is caused
by the inscrutable moral free will of the human being, doing or not doing the crime, just as it
pleases; absolutely free in advance, at any moment of time, to choose or not to choose the
criminal act, and therefore in itself the sole and ultimate cause of crime. As to treatment, there
still are just two traditional measures, used in varying doses for all kinds of crime and all kinds of
persons,-- jail, or a fine (for death is now employed in rare cases only). But modern science,
here as in medicine, recognizes that crime also (like disease) has natural causes. It need not be
asserted for one moment that crime is a disease. But it does have natural causes,-- that is,
circumstances which work to produce it in a given case. And as to treatment, modern science
recognizes that penal or remedial treatment cannot possibly be indiscriminate and machine-
like, but must be adapted to the causes, and to the man as affected by those causes. Common
sense and logic alike require, inevitably, that the moment we predicate a specific cause for an
undesirable effect, the remedial treatment must be specifically adapted to that cause.

Thus the great truth of the present and the future, for criminal science, is the individualization of
penal treatment,--for that man, and for the cause of that man's crime.

Now this truth opens up a vast field for re-examination. It means that we must study all the
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possible data that can be causes of crime,--the man's heredity, the man's physical and moral 

make-up, his emotional temperament, the surroundings of his youth, his present home, and
other conditions,--all the influencing circumstances. And it means that the effect of different
methods of treatment, old or new, for different kinds of men and of causes, must be studied,
experimented, and compared. Only in this way can accurate knowledge be reached, and new
efficient measures be adopted.

All this has been going on in Europe for forty years past, and in limited fields in this country. All
the branches of science that can help have been working,--anthropology, medicine, psychology,
economics, sociology, philanthropy, penology. The law alone has abstained. The science of law
is the one to be served by all this. But the public in general and the legal profession in particular
have remained either ignorant of the entire subject or indifferent to the entire scientific
movement. And this ignorance or indifference has blocked the way to progress in
administration.

The Institute therefore takes upon itself, as one of its aims, to inculcate the study of modern
criminal science, as a pressing duty for the legal profession and for the thoughtful community at
large. One of its principal modes of stimulating and aiding this study is to make available in the
English language the most useful treatises now extant in the Continental languages. Our
country has started late. There is much to catch up with, in the results reached elsewhere. We
shall, to be sure, profit by the long period of argument and theorizing and experimentation which
European thinkers and workers have passed through. But to reap that profit, the results of their
experience must be made accessible in the English language.

The effort, in selecting this series of translations, has been to choose those works which best
represent the various schools of thought in criminal science, the general results reached, the
points of contact or of controversy, and the contrasts of method--having always in view that
class of works which have a more than local value and could best be serviceable to criminal
science in our country. As the science has various aspects and emphases--the anthropological,
psychological, sociological, legal, statistical, economic, pathological--due regard was paid, in the
selection, to a representation of all these aspects. And as the several Continental countries
have contributed in different ways to these various aspects,--France, Germany, Italy, most
abundantly, but the others each its share,-- the effort was made also to recognize the different
contributions as far as feasible.

 

The selection made by the Committee, then, represents its judgment of the works that are most
useful and most instructive for the purpose of translation. It is its conviction that this Series,
when completed, will furnish the American student of criminal science a systematic and
sufficient acquaintance with the controlling doctrines and methods that now hold the stage of
thought in Continental Europe. Which of the various principles and methods will prove best
adapted to help our problems can only be told after our students and workers have tested them
in our own experience. But it is certain that we must first acquaint ourselves with these results of
a generation of European thought.

In closing, the Committee thinks it desirable to refer the members of the Institute, for purposes
of further investigation of the literature, to the ``Preliminary Bibliography of Modern Criminal Law
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and Criminology'' (Bulletin No. 1 of the Gary Library of Law of Northwestern University), already
issued to members of the Conference. The Committee believes that some of the Anglo-
American works listed therein will be found useful.

COMMITTEE ON TRANSLATIONS.

_Chairman_, WM. W. SMITHERS,

_Secretary of the Comparative Law Bureau of the American Bar Association, Philadelphia, Pa_.

ERNST FREUND,

_Professor of Law in the University of Chicago_. MAURICE PARMELEE,

_Professor of Sociology in the State University of Kansas_. ROSCOE POUND,

_Professor of Law in the University of Chicago_. ROBERT B. SCOTT,

_Professor of Political Science in the State University of Wisconsin_.
JOHN H. WIGMORE,

_Professor of Law in Northwestern University, Chicago_.

INTRODUCTION TO THE ENGLISH VERSION.

WHAT Professor Gross presents in this volume is nothing less than an applied psychology of
the judicial processes,--a critical survey of the procedures incident to the administration of
justice with due recognition of their intrinsically psychological character, and yet with the insight
conferred by a responsible experience with a working system. There is nothing more significant
in the history of institutions than their tendency to get in the way of the very purposes which they
were devised to meet. The adoration of measures seems to be an ineradicable human trait.
Prophets and reformers ever insist upon the values of ideals and ends--the spiritual meanings of
things--while the people as naturally drift to the worship of cults and ceremonies, and thus
secure the more superficial while losing the deeper satisfactions of a duty performed. So
restraining is the formal rigidity of primitive cultures that the mind of man hardly moves within
their enforced orbits. In complex societies the conservatism, which is at once profitably
conservative and needlessly obstructing, assumes a more intricate, a more evasive, and a more
engaging form. In an age for which machinery has accomplished such heroic service, the
dependence upon mechanical devices acquires quite unprecedented dimensions. It is
compatible with, if not provocative of, a mental indolence,-- an attention to details sufficient to
operate the machinery, but a disinclination to think about the principles of the ends of its
operation. There is no set of human relations that exhibits more distinctively the issues of these
undesirable tendencies than those which the process of law adjusts. We have lost utterly the
older sense of a hallowed fealty towards man-made law; we are not suffering from the
inflexibility of the Medes and the Persians. We manufacture laws as readily as we do steam-
rollers and change their patterns to suit the roads we have to build. But with the profit of our
adaptability we are in danger of losing the underlying sense of purpose that inspires and
continues to justify measures, and to lose also a certain intimate intercourse with problems of
theory and philosophy which is one of the requisites of a professional equipment 
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and one nowhere better appreciated than in countries loyal to Teutonic ideals of culture. The
present volume bears the promise of performing a notable service for English readers by
rendering accessible an admirable review of the data and principles germane to the practices of
justice as related to their intimate conditioning in the psychological traits of men.

The significant fact in regard to the procedures of justice is that they are of men, by men, and
for men. Any attempt to eliminate unduly the human element, or to esteem a system apart from
its adaptation to the psychology of human traits as they serve the ends of justice, is likely to
result in a machine-made justice and a mechanical administration. As a means of furthering the
plasticity of the law, of infusing it with a large human vitality--a movement of large scope in
which religion and ethics, economics and sociology are worthily cooperating--the psychology of
the party of the first part and the party of the second part may well be considered. The
psychology of the judge enters into the consideration as influentially as the psychology of the
offender. The many- sidedness of the problems thus unified in a common application is worthy
of emphasis. There is the problem of evidence: the ability of a witness to observe and recount
an incident, and the distortions to which such report is liable through errors of sense, confusion
of inference with observation, weakness of judgment, prepossession, emotional interest,
excitement, or an abnormal mental condition. It is the author's view that the judge should
understand these relations not merely in their narrower practical bearings, but in their larger and
more theoretical aspects which the study of psychology as a comprehensive science sets forth.
There is the allied problem of testimony and belief, which concerns the peculiarly judicial
qualities. To ease the step from ideas to their expression, to estimate motive and intention, to
know and appraise at their proper value the logical weaknesses and personal foibles of all kinds
and conditions of offenders and witnesses,--to do this in accord with high standards, requires
that men as well as evidence shall be judged. Allied to this problem which appeals to a large
range of psychological doctrine, there is yet another which appeals to a yet larger and more
intricate range,--that of human character and condition. Crimes are such complex issues as to
demand the systematic diagnosis of the criminal. Heredity and environment, associations and
standards, initiative and suggestibility, may all be condoning as well as aggravating factors of
what becomes a 

``case.'' The peculiar temptations of distinctive periods of life, the perplexing intrusion of subtle
abnormalities, particularly when of a sexual type, have brought it about that the psychologist
has extended his laboratory procedures to include the study of such deviation; and thus a
common set of findings have an equally pertinent though a different interest for the theoretical
student of relations and the practitioner. There are, as well, certain special psychological
conditions that may color and quite transform the interpretation of a situation or a bit of
testimony. To distinguish between hysterical deception and lying, between a superstitious
believer in the reality of an experience and the victim of an actual hallucination, to detect
whether a condition of emotional excitement or despair is a cause or an effect, is no less a
psychological problem than the more popularly discussed question of compelling confession of
guilt by the analysis of laboratory reactions. It may well be that judges and lawyers and men of
science will continue to differ in their estimate of the aid which may come to the practical
pursuits from a knowledge of the relations as the psychologist presents them in a non-technical,
but yet systematic analysis. Professor Gross believes thoroughly in its importance; and those
who read his book will arrive at a clearer view of the methods and issues that give character to
this notable chapter in applied psychology.

The author of the volume is a distinguished representative of the modern scientific study of
                             5 / 29



Full Text Archive
https://www.fulltextarchive.com

criminology, or ``criminalistic'' as he prefers to call it. He was born December 26th, 1847, in
Graz (Steiermark), Austria, pursued his university studies at Vienna and Graz, and qualified for
the law in 1869. He served as ``Untersuchungsrichter'' (examining magistrate) and in other
capacities, and received his first academic appointment as professor of criminal law at the
University of Czernowitz. He was later attached to the German University at Prague, and is now
professor in the University of Graz. He is the author of a considerable range of volumes bearing
on the administration of criminal law and upon the theoretical foundations of the science of
criminology. In 1898 he issued his ``Handbuch fur Untersuchungsrichter, als System der
Kriminalistik,'' a work that reached its fifth edition in 1908, and has been translated into eight
foreign languages. From 1898 on he has been the editor of the ``Archiv fr Kriminalanthropologie
und Kriminalistik,'' of which about twenty volumes have appeared. He is a frequent contributor to
this journal, which is an admirable representative of an efficient technical aid to the
dissemination of interest 

in an important and difficult field. It is also worthy of mention that at the University of Graz he
has established a Museum of Criminology, and that his son, Otto Gross, is well known as a
specialist in nervous and mental disorders and as a contributor to the psychological aspects of
his specialty. The volume here presented was issued in 1897; the translation is from the second
and enlarged edition of 1905. The volume may be accepted as an authoritative exposition of a
leader in his ``Fach,'' and is the more acceptable for purposes of translation, in that the wide
interests of the writer and his sympathetic handling of his material impart an unusually readable
quality to his pages.
JOSEPH JASTROW. MADISON, WISCONSIN,
DECEMBER, 1910.

AUTHOR'S PREFACE TO THE AMERICAN EDITION.

THE present work was the first really objective Criminal Psychology which dealt with the mental
states of judges, experts, jury, witnesses, etc., as well as with the mental states of criminals.
And a study of the former is just as needful as a study of the latter. The need has fortunately
since been recognized and several studies of special topics treated in this book--e. g.
depositions of witnesses, perception, the pathoformic lie, superstition, probability, sensory
illusions, inference, sexual differences, etc.--have become the subjects of a considerable
literature, referred to in our second edition.

I agreed with much pleasure to the proposition of the American Institute of Criminal Law and
Criminology to have the book translated. I am proud of the opportunity to address Americans
and Englishmen in their language. We of the German countries recognize the intellectual
achievements of America and are well aware how much Americans can teach us.

I can only hope that the translation will justify itself by its usefulness to the legal profession.
HANS GROSS.

TRANSLATOR'S NOTE.

THE present version of Gross's Kriminal Psychologie differs from the original in the fact that
many references not of general psychological or criminological interest or not readily accessible
to English readers have been eliminated, and in some instances more accessible ones have
been inserted. Prof. Gross's erudition is so stupendous that it reaches far out into texts where
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no ordinary reader would be able or willing to follow him, and the book suffers no loss from the
excision. In other places it was necessary to omit or to condense passages. Wherever this is
done attention is called to it in the notes. The chief omission is a portion of the section on
dialects. Otherwise the translation is practically literal. Additional bibliography of psychological
and criminological works likely to be generally helpful has been appended.
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CRIMINAL PSYCHOLOGY.

INTRODUCTION.

OF all disciplines necessary to the criminal justice in addition to the knowledge of law, the most
important are those derived from psychology. For such sciences teach him to know the type of
man it is his business to deal with. Now psychological sciences appear in various forms. There
is a native psychology, a keenness of vision given in the march of experience, to a few fortunate
persons, who see rightly without having learned the laws which determine the course of events,
or without being even conscious of them. Of this native psychological power many men show
traces, but very few indeed are possessed of as much as criminalists intrinsically require. In the
colleges and pre-professional schools we jurists may acquire a little scientific psychology as a
``philosophical propaedeutic,'' but we all know how insufficient it is and how little of it endures in
the business of life. And we had rather not reckon up the number of criminalists who, seeing this
insufficiency, pursue serious psychological investigations.

One especial psychological discipline which was apparently created for our sake is the
psychology of law, the development of which, in Germany, Volkmar[1] recounts. This science
afterward developed, through the instrumentality of Metzger[2] and Platner,[3] as criminal
psychology. From the medical point of view especially, Choulant's collection of the latter's,
``Quaestiones,'' is still valuable. Criminal psychology was developed further by Hoffbauer,[4]
Grohmann,[5]

[1] W. Volkmann v. Volkmar: Lehrbuch der Psychologie (2 vols.). Cthen 1875

[2] J. Metzger: ``Gerichtlich-medizinische Abhandhingen.'' Knigsberg 1803

[3] Ernst Platner: Questiones medicinae forensic, tr. German by Hederich

[4] J. C. Hoffbauer Die Psychologie in ibren Hauptanwendungen auf die Rechtspflege. Halle
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1823.

[5] G. A. Grohmann: Ideen zu einer physiognomisehen Anthropologie. Leipzig 1791.

Heinroth,[1] Sehaumann,[2] Mnch,[3] Eckartshausen,[4] and others. In Kant's time the subject
was a bone of contention between faculties, Kant representing in the quarrel the philosophic,
Metzger, Hoffbauer, and Fries,[5] the medical faculties. Later legal psychology was simply
absorbed by psychiatry, and thereby completely subsumed among the medical disciplines, in
spite of the fact that Regnault,[6] still later, attempted to recover it for philosophy, as is pointed
out in Friedreich's[7] well-known text-book (cf. moreover V. Wilbrand's[8] text-book). Nowadays,
criminal psychology, as represented by Kraus,[9] Krafft- Ebing,[10] Maudsley,[11]
Holtzendorff,[12] Lombroso,[13] and others has become a branch of criminal anthropology. It is
valued as the doctrine of motives in crime, or, according to Liszt, as the investigation of the
psychophysical condition of the criminal. It is thus only a part of the subject indicated by its
name.[14] How utterly criminal psychology has become incorporated in criminal anthropology is
demonstrated by the works of Ncke,[15] Kurella,[16] Bleuler,[17] Dallemagne,[18] Marro,[19]
Ellis,[20] Baer,[21] Koch,[22] Maschka,[23] Thomson,[24] Ferri,[25] Bonfigli,[26] Corre,[27] etc.

[1] Johann Heinroth: Grundzuge der Kriminalpsychologie. Berlin 1833.

[2] Schaumann: Ideen zu einer Kriminalpsychologie. Halle 1792.

[3] Mnch: ber den Einfluss der Kriminalpsychologie auf Pin System der Kriminal-Rechts.
Nrnberg 1790.

[4] Eckartshausen. ber die Notwendigkeit psychologiseher Kenntnisse bei Beurteilung von
Verbreehern. Mnchen, 1791.

[5] J. Fries: Handbuch der psychologischer Anthropologie. Jena, 1820.

[6] E. Regnault: Das gerichtliche Urteil der rzte ber psychologische Zustande.
Cln, 1830.

[7] J. B. Friedreich: System der gerichtlichen Psychologie. Regensburg 1832.

[8] Wilbrand: Gerichtliche Psychologie. 1858.

[9] Kraus: Die Psychologie des Verbrechens. Tbingen, 1884.

[10] v. Krafft-Ebing: Die zweifelhaften Geisteszustnde. Erlangen 1873.

[11] Maudsley: Physiology and Pathology of the Mind.

[12] v. Holtzendorff--articles in ``Rechtslexikon.''

[13] Lombroso: L'uomo delinquente, ete.

[14] Asehaffenburg: Articles in Zeitscheift f. d. gesamten Strafreehtwissensehaften, especially
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in. XX, 201.

[15] Dr. P. Ncke: ber Kriminal Psychologie, in the above-mentioned Zeitschrift, Vol. XVII.
Verbrechen und Wahnsinn beim Weibe. Vienna, Leipsig, 1884. Moral Insanity: rztliche
Sachverstndigen-Zeitung, 1895;
Neurologisches Zentralblatt, Nos. 11 and 16. 1896

[16] Kurella: Naturgesehichte des Verbreehers. Stuttgart 1893.

[17] Blenler: Der geborene Verbrecher. Munchen 1896.

[18] Dallemagne. Kriminalanthropologie. Paris 1896.

19] Marro: I caratteri dei deliquenti. Turin 1887. I carcerati. Turin 1885.

[20] Havelock Ellis: The Criminal. London 1890.

[21] A. Baer: Der Verbrecher Leipzig 1893.

[22] Koch. Die Frage nach dem geborenen Verbrecher. Ravensberg 1894.

[23] Maschka. Elandbuch der Gerichtlichen Medizin (vol. IV). Tbingen 1883.

[24] Thomson. Psychologie der Verbrecher.

[25] Ferri: Gerichtl. Psychologie. Mailand 1893.

[26] Bonfigli: Die Natugeschichte des Verbrechers. Mailand 1892.

[27] Corre: Les Criminels. Paris 1889.

 

Literally, criminal psychology should be _that form of psychology used in dealing with crime_;
not merely, the psychopathology of criminals, the natural history of the criminal mind. But taken
even literally, this is not all the psychology required by the criminalist. No doubt crime is an
objective thing. Cain would actually have slaughtered Abel even if at the time Adam and Eve
were already dead. But for us each crime exists only as we perceive it,--as we learn to know it
through all those media established for us in criminal procedure. But these media are based
upon sense-perception, upon the perception of the judge and his assistants, i. e.: upon
witnesses, accused, and experts. Such perceptions must be psychologically validated. The
knowledge of the principles of this validation demands again a special department of general
psychology--even such a _pragmatic applied psychology as will deal with all states of mind that
might possibly be involved in the determination and judgment of crime_. It is the aim of this book
to present such a psychology. ``If we were gods,'' writes Plato in the Symposium, ``there would
be no philosophy''--and if our senses were truer and our sense keener, we should need no
psychology. As it is we must strive hard to determine certainly how we see and think; we must
understand these processes according to valid laws organized into a system-- otherwise we
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remain the shuttlecocks of sense, misunderstanding and accident. We must know how all of
us,--we ourselves, witnesses, experts, and accused, observe and perceive; we must know how
they think,--and how they demonstrate; we must take into account how variously mankind infer
and perceive, what mistakes and illusions may ensue; how people recall and bear in mind; how
everything varies with age, sex, nature, and cultivation. We must also see clearly what series of
influences can prevail to change all those things which would have been different under normal
conditions. Indeed, the largest place in this book will be given to the witness and the judge
himself, since we want in fact, from the first to keep in mind the creation of material for our
instruction; but the psychology of the criminal must also receive consideration where- ever the
issue is not concerned with his so-called psychoses, but with the validation of evidence.

Our method will be that fundamental to all psychological investigation, and may be divided into
three parts:[1]

1. The preparation of a review of psychological phenomena.

[1] P. Jessen: Versuch einer wissenschaftlichen Begrundung der Psychologie. Berlin 1855.

 

2. Study of causal relationships.

3. Establishment of the principles of psychic activity.

The subject-matter will be drawn on the one hand, from that already presented by psychological
science, but will be treated throughout from the point of view of the criminal judge, and prepared
for his purposes. On the other hand, the material will be drawn from these observations that
alone the criminologist at work can make, and on this the principles of psychology will be
brought to bear.

We shall not espouse either pietism, scepticism, or criticism. We have merely to consider the
individual phenomena, as they may concern the criminalist; to examine them and to establish
whatever value the material may have for him; what portions may be of use to him in the interest
of discovering the truth; and where the dangers may lurk that menace him. And just as we are
aware that the comprehension of the fundamental concepts of the exact sciences is not to be
derived from their methodology, so we must keep clearly in mind that the truth which we
criminalists have to attain can not be constructed out of the _formal_ correctness of the content
presented us. We are in duty bound to render it _materially_ correct. But that is to be achieved
only if we are acquainted with principles of psychology, and know how to make them serve our
purposes. For our problem, the oft-quoted epigram of Bailey's, ``The study of physiology is as
repugnant to the psychologist as that of acoustics to the composer,'' no longer holds. We are
not poets, we are investigators. If we are to do our work properly, we must base it completely
upon modern psycho physical fundamentals. Whoever expects unaided to find the right thing at
the right moment is in the position of the individual who didn't know whether he could play the
violin because he had not yet tried. We must gather wisdom while we are not required to use it;
when the time for use arrives, the time for harvest is over.

Let this be our fundamental principle: _That we criminalists receive from our main source, the
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witnesses, many more inferences than observations_, and that this fact is the basis of so many
mistakes in our work. Again and again we are taught, in the deposition of evidence, that only
facts as plain sense-perceptions should be presented; that inference is the judge's affair. But we
only appear to obey this principle; actually, most of what we note as fact and sense-perception,
is nothing but a more or less justified judgment, which though presented in the honestest belief,
still 

offers no positive truth. ``Amicus Plato, sed magis amica Veritas.''

There is no doubt that there is an increasing, and for us jurists, a not unimportant demand for
the study of psychology in its bearing on our profession. But it must be served. The spirited Abb
was teased by a bevy of ladies to narrate what had happened in the first confession he had
experienced. After long hesitation the young fellow decided that it was no sin to relate the
confessed sin if he suppressed the name of the confessor, and so he told the ladies that his first
confession was of infidelity. A few minutes later a couple of tardy guests appeared,--a marquis
and his charming wife. Both reproached the young priest for his infrequent visits at their home.
The marquise exclaimed so that everybody heard, ``It is not nice of you to neglect me, your first
confess

exions Morales.

construction of the thought. One reading will of course not bring you far, but if the reading is
repeated and taken up anew, especially as often as the writer is met with or as often as some
new fact about him is established, then it is almost impossible not to attain a fixed and valuable
result. One gets then significantly the sudden impression that the thing to be proved, having the
expression of which the properties are to be established, rises out of the manuscript; and when
that happens the time has come not to dawdle with the work. Repeated reading causes the
picture above-mentioned to come out more clearly and sharply; it is soon seen in what places or
directions of the manuscript that expression comes to light-- these places are grouped together,
others are sought that more or less imply it, and soon a standpoint for further consideration is
reached which naturally is not evidential by itself, but has, when combined with numberless
others, corroborative value.

Certain small apparently indifferent qualities and habits are important. There are altogether too
many of them to talk about; but there are examples enough of the significance of what is said of
a man in this fashion: ``this man is never late,'' ``this man never forgets,'' ``this man invariably
carries a pencil or a pocket knife,'' ``this one is always perfumed,'' ``this one always wears
clean, carefully brushed clothes,''--whoever has the least training may construct out of such
qualities the whole inner life of the individual. Such observations may often be learned from
simple people, especially from old peasants. A great many years ago I had a case which
concerned a disappearance. It was supposed that the lost man was murdered. Various
examinations were made without result, until, finally, I questioned an old and very intelligent
peasant who had known well the lost man. I asked the witness to describe the nature of his
friend very accurately, in order that I might draw from his qualities, habits, etc., my inferences
concerning his tendencies, and hence concerning his possible location. The old peasant
supposed that everything had been said about the man in question when he explained that he
was a person who never owned a decent tool. This was an excellent description, the value of
which I completely understood only when the murdered man came to life and I learned to know
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him. He was a petty lumberman who used to buy small wooded tracts in the high mountains for
cutting, and having cut them down would either bring the wood down to the valley, or have it
turned to charcoal. In the fact that he never owned a decent tool, nor had one for his men, was
established his 

whole narrow point of view, his cramped miserliness, his disgusting prudence, his constricted
kindliness, qualities which permitted his men to plague themselves uselessly with bad tools and
which justified altogether his lack of skill in the purchase of tools. So I thought how the few
words of the old, much-experienced peasant were confirmed utterly--they told the whole story.
Such men, indeed, who say little but say it effectively, must be carefully attended to, and
everything must be done to develop and to understand what they mean.

But the judge requires attention and appropriate conservation of his own observations. Whoever
observes the people he deals with soon notices that there is probably not one among them that
does not possess some similar, apparently unessential quality like that mentioned above.
Among close acquaintances there is little difficulty in establishing which of their characteristics
belong to that quality, and when series of such observations are brought together it is not
difficult to generalize and to abstract from them specific rules. Then, in case of need, when the
work is important, one makes use of the appropriate rule with pleasure, and I might say, with
thanks for one's own efforts.

One essential and often useful symbol to show what a man makes of himself, what he counts
himself for, is his use of the word _*we_. Hartenstein[1] has already called attention to the
importance of this circumstance, and Volkmar says: ``The _*we_ has a very various scope, from
the point of an accidental simultaneity of images in the same sensation, representation or
thought, to the almost complete circle of the family _*we_ which breaks through the _*I_ and
even does not exclude the most powerful antagonisms; hatred, just like love, asserts its _*we_.''
What is characteristic in the word _*we_ is the opposition of a larger or smaller group of which
the _*I_ is a member, to the rest of the universe. I say _*we_ when I mean merely my wife and
myself, the inhabitants of my house, my family, those who live in my street, in my ward, or in my
city; I say _*we_ assessors, we central-Austrians, we Austrians, we Germans, we Europeans,
we inhabitants of the earth. I say we lawyers, we blonds, we Christians, we mammals, we
collaborators on a monthly, we old students' society, we married men, we opponents of jury trial.
But I also say _*we_ when speaking of accidental relations, such as being on the same train,
meeting on the same mountain peak, in the same hotel, at the same concert, etc. In a word
_*we_ defines all relationships from the

[1] Grundbegriffe der ethisehen Wissensehaft. Leipzig 1844.

narrowest and most important, most essential, to the most individual and accidental.
Conceivably the _*we_ unites also people who have something evil in common, who use it a
great deal among themselves, and because of habit, in places where they would rather not
have done so. Therefore, if you pay attention you may hear some suspect who denies his guilt,
come out with a _*we_ which confesses his alliance with people who do the things he claims not
to: _*we_ pickpockets, _*we_ house-breakers, _*we_ gamblers, inverts, etc.

It is so conceivable that man as a social animal seeks companionship in so many directions that
he feels better protected when he has a comrade, when he can present in the place of his weak
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and unprotected _*I_ the stronger and bolder _*we_; and hence the considerable and varied
use of the word. No one means that people are to be caught with the word; it is merely to be
used to bring clearness into our work. Like every other honest instrument, it is an index to the
place of the man before us.

Section 13. (Cc Particular Character-signs.

It is a mistake to suppose that it is enough in most cases to study that side of a man which is at
the moment important--his dishonesty only, his laziness, etc. That will naturally lead to merely
one-sided judgment and anyway be much harder than keeping the whole man in eye and
studying him as an entirety. Every individual quality is merely a symptom of a whole nature, can
be explained only by the whole complex, and the good properties depend as much on the bad
ones as the bad on the good ones. At the very least the quality and quantity of a good or bad
characteristic shows the influence of all the other good and bad characteristics. Kindliness is
influenced and partly created through weakness, indetermination, too great susceptibility, a
minimum acuteness, false constructiveness, untrained capacity for inference; in the same way,
again, the most cruel hardness depends on properties which, taken in themselves, are good:
determination, energy, purposeful action, clear conception of one's fellows, healthy egotism, etc.
Every man is the result of his nature and nurture, i. e. of countless individual conditions, and
every one of his expressions, again, is the result of all of these conditions. If, therefore, he is to
be judged, he must be judged in the light of them all.

For this reason, all those indications that show us the man as a whole are for us the most
important, but also those others are valuable which show him up on one side only. In the latter 

case, however, they are to be considered only as an index which never relieves us from the
need further to study the nature of our subject. The number of such individual indications is
legion and no one is able to count them up and ground them, but examples of them may be
indicated.

We ask, for example, what kind of man will give us the best and most reliable information about
the conduct and activity, the nature and character, of an individual? We are told: that sort of
person who is usually asked for the information--his nearest friends and acquaintances, and the
authorities. Before all of these nobody shows himself as he is, because the most honest man
will show himself before people in whose judgment he has an interest at least as good as, if not
better than he is--that is fundamental to the general egoistic essence of humanity, which seeks
at least to avoid reducing its present welfare. Authorities who are asked to make a statement
concerning any person, can say reliably only how often the man was punished or came
otherwise in contact with the law or themselves. But concerning his social characteristics the
authorities have nothing to say; they have got to investigate them and the detectives have to
bring an answer. Then the detectives are, at most, simply people who have had the opportunity
to watch and interrogate the individuals in question,--the servants, house- furnishers, porters,
corner-loafers, etc. Why we do not question the latter ourselves I cannot say; if we did we might
know these people on whom we depend for important information and might put our questions
according to the answers that we need. It is a purely negative thing that an official declaration is
nowadays not unfrequently presented to us in the disgusting form of the gossip of an old hag.
But in itself the form of getting information about people through servants and others of the
same class is correct. One has, however, to beware that it is not done simply because the
gossips are most easily found, but because _people show their weaknesses most readily before
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those whom they hold of no account_. The latter fact is well known, but not sufficiently studied.
It is of considerable importance. Let us then examine it more closely: Nobody is ashamed to
show himself before an animal as he is, to do an evil thing, to commit a crime; the shame will
increase very little if instead of the animal a complete idiot is present, and if now we suppose
the intelligence and significance of this witness steadily to increase, the shame of appearing
before him as one is increases in a like degree. So we will control ourselves most before
people 

whose judgment is of most importance to us. The Styrian, Peter Rosegger, one of the best
students of mankind, once told a first-rate story of how the most intimate secrets of certain
people became common talk although all concerned assured him that nobody had succeeded in
getting knowledge of them. The news-agent was finally discovered in the person of an old,
humpy, quiet, woman, who worked by the day in various homes and had found a place,
unobserved and apparently indifferent, in the corner of the sitting- room. Nobody had told her
any secrets, but things were allowed to occur before her from which she might guess and put
them together. Nobody had watched this disinterested, ancient lady; she worked like a machine;
her thoughts, when she noted a quarrel or anxiety or disagreement or joy, were indifferent to all
concerned, and so she discovered a great deal that was kept secret from more important
persons. This simple story is very significant--we are not to pay attention to gossips but to keep
in mind that the information of persons is in the rule more important and more reliable when the
question under consideration is indifferent to them than when it is important. We need only
glance at our own situation in this matter--what do we know about our servants? What their
Christian names are, because we have to call them; where they come from, because we hear
their pronunciation; how old they are, because we see them; and those of their qualities that we
make use of. But what do we know of their family relationships, their past, their plans, their joys
or sorrows? The lady of the house knows perhaps a little more because of her daily intercourse
with them, but her husband learns of it only in exceptional cases when he bothers about things
that are none of his business. Nor does madam know much, as examination shows us daily. But
what on the other hand do the servants know about us? The relation between husband and
wife, the bringing-up of the children, the financial situation, the relation with cousins, the house-
friends, the especial pleasures, each joy, each trouble that occurs, each hope, everything from
the least bodily pain to the very simplest secret of the toilette--they know it all. What can be kept
from them? The most restricted of them are aware of it, and if they do not see more, it is not
because of our skill at hiding, but because of their stupidity. We observe that in these cases
there is not much that can be kept secret and hence do not trouble to do so.

There is besides another reason for allowing subordinate or indifferent people to see one's
weaknesses. The reason is that we 

hate those who are witnesses of a great weakness. Partly it is shame, partly vexation at oneself,
partly pure egoism, but it is a fact that one's anger turns instinctively upon those who have
observed one's degradation through one's own weakness. This is so frequently the case that
the witness is to be the more relied on the more the accused would seem to have preferred that
the witness had not seen him. Insignificant people are not taken as real witnesses; they were
there but they haven't perceived anything; and by the time it comes to light that they see at least
as well as anybody else, it is too late. One will not go far wrong in explaining the situation with
the much varied epigram of Tacitus: ``Figulus odit figulum.'' It is, at least, through business-
jealousy that one porter hates another, and the reason for it lies in the fact that two of a trade
know each other's weaknesses, that one always knows how the other tries to hide his lack of
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knowledge, how deceitful fundamentally every human activity is, and how much trouble
everybody takes to make his own trade appear to the other as fine as possible. If you know,
however, that your neighbor is as wise as you are, the latter becomes a troublesome witness in
any disagreeable matter, and if he is often thought of in this way, he comes to be hated. Hence
you must never be more cautious than when one ``figulus'' gives evidence about another. Esprit
de corps and jealousy pull the truth with frightful force, this way and that, and the picture
becomes the more distorted because so-called esprit de corps is nothing more than generalized
selfishness. Kant[1] is not saying enough when he says that the egoist is a person who always
tries to push his own _*I_ forward and to make it the chief object of his own and of everybody
else's attention. For the person who merely seeks attention is only conceited; the egoist,
however, seeks his own advantage alone, even at the cost of other people, and when he shows
esprit de corps he desires the advantage of his corps because he also has a share in that. In
this sense one of a trade has much to say about his fellow craftsmen, but because of jealousy,
says too little--in what direction, however, he is most likely to turn depends on the nature of the
case and the character of the witness.

In most instances it will be possible to make certain distinctions as to when objectively too much
and subjectively too little is said. That is to say, the craftsman will exaggerate with regard to all

[1] Menschenkunde oder philosophische Anthropologie. Leipzig 1831. Ch. Starke.

general questions, but with regard to his special fellow jealousy will establish her rights. An
absolute distinction may never be drawn, not even subjectively. Suppose that A has something
to say about his fellow craftsman B, and suppose that certain achievements of B are to be
valued. If now A has been working in the same field as B he must not depreciate too much the
value of B's work, since otherwise his own work is in danger of the same low valuation.
Objectively the converse is true: for if A bulls the general efficiency of his trade, it doesn't serve
his conceit, since we find simply that the competitor is in this way given too high a value. It
would be inadvisable to give particular examples from special trades, but everybody who has
before him one ``figulus'' after another, from the lowest to the highest professions, and who
considers the statements they make about each other, will grant the correctness of our
contention. I do not, at this point, either, assert that the matter is the same in each and every
case, but that it is generally so is indubitable.

There is still another thing to be observed. A good many people who are especially efficient in
their trades desire to be known as especially efficient in some other and remote circle. It is
historic that a certain regent was happy when his very modest flute-playing was praised; a poet
was pleased when his miserable drawings were admired; a marshal wanted to hear no praise of
his victories but much of his very doubtful declamation. The case is the same among lesser
men. A craftsman wants to shine with some foolishness in another craft, and ``the philistine is
happiest when he is considered a devil of a fellow.'' The importance of this fact lies in the
possibility of error in conclusions drawn from what the subject himself tries to present about his
knowledge and power. With regard to the past it leads even fundamentally honest persons to
deception and lying.

So for example a student who might have been the most solid and harmless in his class later
makes suggestions that he was the wildest sport; the artist who tried to make his way during his
cubhood most bravely with the hard-earned money of his mother is glad to have it known that
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he was guilty as a young man of unmitigated nonsense; and the ancient dame who was once
the most modest of girls is tickled with the flattery of a story concerning her magnificent
flirtations. When such a matter is important for us it must be received with great caution.

To this class of people who want to appear rather more interesting than they are, either in their
past or present, belong also those who 

declare that everything is possible and who have led many a judge into vexatious mistakes. This
happens especially when an accused person tries to explain away the suspicions against him
by daring statements concerning his great achievements (e. g.: in going back to a certain place,
or his feats of strength, etc.), and when witnesses are asked if these are conceivable. One gets
the impression in these cases that the witnesses under consideration suppose that they belittle
themselves and their point of view if they think anything to be impossible. They are easily
recognized. They belong to the worst class of promoters and inventors or their relations. If a
man is studying how to pay the national debt or to solve the social question or to irrigate
Sahara, or is inclined to discover a dirigible airship, a perpetual-motion machine, or a panacea,
or if he shows sympathy for people so inclined, he is likely to consider everything possible--and
men of this sort are surprisingly numerous. They do not, as a rule, carry their plans about in
public, and hence have the status of prudent persons, but they betray themselves by their
propensity for the impossible in all conceivable directions. If a man is suspected to be one of
them, and the matter is important enough, he may be brought during the conversation to talk
about some project or invention. He will then show how his class begins to deal with it, with
what I might call a suspicious warmth. By that token you know the class. They belong to that
large group of people who, without being abnormal, still have passed the line which divides the
perfectly trustworthy from those unreliable persons who, with the best inclination to tell the truth,
can render it only as it is distorted by their clouded minds.

These people are not to be confused with those specific men of power who, in the attempt to
show what they can do, go further than in truth they should. There are indeed persons of talent
who are efficient, and know it, whether for good or evil, and they happen to belong both to the
class of the accused and of the witness. The former show this quality in confessing to more than
they are guilty of, or tell their story in such a way as to more clearly demonstrate both their
power and their conceit. So that it may happen that a man takes upon himself a crime that he
shares with three accomplices or that he describes a simple larceny as one in which force had
to be used with regard to its object and even with regard to the object's owner; or perhaps he
describes his flight or his opponents' as much more troublesome than these actually were or
need have been. The witness behaves in a similar fashion and shows his defense 

against an attack for example, or his skill in discovery of his goods, or his detection of the
criminal in a much brighter light than really belongs to it; he even may describe situations that
were superfluous in order to show what he can do. In this way the simplest fact is often
distorted. As suspects such people are particularly difficult to deal with. Aside from the fact that
they do more and actually have done more than was necessary, they become unmanageable
and hard-mouthed through unjust accusations. Concerning these people the statement made a
hundred years ago by Ben David[1] still holds: ``Persecution turns wise people raw and foolish,
and kindly and well disposed ones cruel and evil-intentioned.'' There are often well disposed
natures who, after troubles, express themselves in the manner described. It very frequently
happens that suspects, especially those under arrest, alter completely in the course of time,
become sullen, coarse, passionate, ill-natured, show themselves defiant and resentful to even
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the best-willed approach, and exhibit even a kind of courage in not offering any defense and in
keeping silent. Such phenomena require the most obvious caution, for one is now dealing
apparently with powerful fellows who have received injustice. Whether they are quite guiltless,
whether they are being improperly dealt with, or for whatever reason the proper approach has
not been made, we must go back, to proceed in another fashion, and absolutely keep in mind
the possibility of their being innocent in spite of serious evidence against them.

These people are mainly recognizable by their mode of life, their habitual appearance, and its
expression. Once that is known their conduct in court is known. In the matter of individual
features of character, the form of life, the way of doing things is especially to be observed. Many
an effort, many a quality can be explained in no other way. The simple declaration of Volkmar,
``There are some things that we want only because we had them once,'' explains to the
criminalist long series of phenomena that might otherwise have remained unintelligible. Many a
larceny, robbery, possibly murder, many a crime springing from jealousy, many sexual offenses
become intelligible when one learns that the criminal had at one time possessed the object for
the sake of which he committed the crime, and having lost it had tried with irresistible vigor to
regain it. What is extraordinary in the matter is the fact that considerable time passes between
the loss and the desire for recovery. It seems as if the isolated moments of desire sum
themselves up in the course

[1] Etwas zur Charakterisierung der Juden. 1793.

of time and then break out as the crime. In such cases the explaining motive of the deed is
never to be found except in the criminal's past.

The same relationship exists in the cases of countless criminals whose crimes seem at bottom
due to apparently inconceivable brutality. In all such cases, especially when the facts do not
otherwise make apparent the possible guilt of the suspect, the story of the crime's development
has to be studied. Gustav Strave asserts that it is demonstrable that young men become
surgeons out of pure cruelty, out of desire to see people suffer pain and to cause pain. A
student of pharmacy became a hangman for the same reason and a rich Dutchman paid the
butchers for allowing him to kill oxen. If, then, one is dealing with a crime which points to
_*extraordinary_ cruelty, how can one be certain about its motive and history without knowing
the history of the criminal?

This is the more necessary inasmuch as we may be easily deceived through apparent motives.
``Inasmuch as in most capital crimes two or more motives work together, an ostensible and a
concealed one,'' says Kraus,[1] ``each criminal has at his command apparent motives which
encourage the crime.'' We know well enough how frequently the thief excuses himself on the
ground of his need, how the criminal wants to appear as merely acting in self-defense during
robberies, and how often the sensualist, even when he has misbehaved with a little child, still
asserts that the child had seduced _*him_. In murder cases even, when the murderer has
confessed, we frequently find that he tries to excuse himself. The woman who poisons her
husband, really because she wants to marry another, tells her story in such a way as to make it
appear that she killed him because he was extraordinarily bad and that her deed simply freed
the world of a disgusting object. As a rule the psychological aspect of such cases is made more
difficult, by the reason that the subject has in a greater or lesser degree convinced himself of
the truth of his statements and finally believes his reasons for excuse altogether or in part. And
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if a man believes what he says, the proof that the story is false is much harder to make,
because psychological arguments that might be used to prove falsehood are then of no use.
This is an important fact which compels us to draw a sharp line between a person who is
obviously lying and one who does believe what he says. We have to discover the difference,
inasmuch as the self-developed conviction of the truth of a story is never so

[1] A. Kraus: Die Psychologie des Verbrechens. Tbingen 1884.

deep rooted as the real conviction of truth. For that reason, the person who has convinced
himself of his truth artificially, watches all doubts and objections with much greater care than a
man who has no doubt whatever in what he says. The former, moreover, does not have a good
conscience, and the proverb says truly, ``a bad conscience has a fine ear.'' The man knows that
he is not dealing correctly with the thing and hence he observes all objections, and the fact that
he does so observe, can not be easily overlooked by the examining officer.

Once this fine hearing distinguishes the individual who really believes in the motive he plausibly
offers the court, there is another indication (obviously quite apart from the general signs of
deceit) that marks him further, and this comes to light when one has him speak about similar
crimes of others in which the ostensible motive actually was present. It is said rightly, that not he
is old who no longer commits youthful follies but he that no longer forgives them, and so not
merely he is bad who himself commits evil but also he who excuses them in others. Of course,
that an accused person should defend the naked deed as it is described in the criminal law is
not likely for conceivable reasons--since certainly no robbery-suspect will sing a paean about
robbers, but certainly almost anybody who has a better or a better-appearing motive for his
crime, will protect those who have been guided by a similar motive in other cases. Every
experiment shows this to be the case and then apparent motives are easily enough recognized
as such.

(d) Somatic Character-Units.

Section 14. (1) _General Considerations_.

When we say that the inner condition of men implies some outer expression, it must follow that
there are series of phenomena which especially mold the body in terms of the influence of a
state of mind on external appearance, or conversely, which are significant of the influence of
some physical uniqueness on the psychical state, or of some other psycho physical condition.
As an example of the first kind one may cite the well known phenomenon that devotees always
make an impression rather specifically feminine. As an example of the second kind is the fact
demonstrated by Gyurkovechky[1] that impotents exhibit disagreeable characteristics. Such
conditions find their universalizing expression in the cruel but true maxim

[1] V. Gyurkovechky: Pathologie und Therapie der mnnlichen Impotenz.
Vienna, Leipzig 1889.

``Beware of the marked one.'' The Bible was the first of all to make mention of these evil
stigmata. No one of course asserts that the bearer of any bodily malformation is for that reason
invested with one or more evil qualities--``Non cum hoc, sed propter hoc.'' It is a general quality
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of the untrained, and hence the majority of men, that they shall greet the unfortunate who
suffers from some bodily malformation not with care and protection, but with scorn and
maltreatment. Such propensities belong, alas, not only to adults, but also to children, who annoy
their deformed playfellows (whether expressly or whether because they are inconsiderate), and
continually call the unhappy child's attention to his deformity. Hence, there follows in most cases
from earliest youth, at first a certain bitterness, then envy, unkindness, stifled rage against the
fortunate, joy in destruction, and all the other hateful similar qualities however they may be
named. In the course of time all of these retained bitter impressions summate, and the qualities
arising from them become more acute, become habitual, and at last you have a ready-made
person ``marked for evil.'' Add to this the indubitable fact that the marked persons are
considerably wiser and better-instructed than the others. Whether this is so by accident or is
causally established is difficult to say; but inasmuch as most of them are compelled just by their
deformities to deprive themselves of all common pleasures and to concern themselves with their
own affairs, once they have been fed to satiety with abuse, scorn and heckling, the latter is the
more likely. Under such circumstances they have to think more, they learn more than the others
to train their wits, largely as means of defense against physical attack. They often succeed by
wit, but then, they can never be brought into a state of good temper and lovableness when they
are required to defend themselves by means of sharp, biting and destructive wit. Moreover, if
the deformed is naturally not well- disposed, other dormant evil tendencies develop in him,
which might never have realized themselves if he had had no need of them for purposes of self-
defense--lying, slander, intrigue, persecution by means of unpermitted instruments, etc. All this
finally forms a determinate complex of phenomena which is undivorceably bound in the eyes of
the expert with every species of deformity: the mistrusting of the deaf man, the menacing
expression of the blind, the indescribable and therefore extremely characteristic smiling of the
hump-back are not the only typical phenomena of this kind.

 

All this is popularly known and is abnormally believed in, so that we often discover that the
deformed are more frequently suspected of crime than normal people. Suspicion turns to them
especially when an unknown criminal has committed a crime the accomplishment of which
required a particularly evil nature and where the deed of itself called forth general indignation. In
that case, once a deformed person is suspected, grounds of suspicion are not difficult to find; a
few collect more as a rolling ball does snow. After that the sweet proverb: ``Vox populi, vox dei,''
drives the unfortunate fellow into a chaos of evidential grounds of suspicion which may all be
reduced to the fact that he has red hair or a hump. Such events are frightfully frequent.[1]

Section 15. (2) _Causes of Irritation_.

Just as important as these phenomena are the somatic results of psychic irritation. These latter
clear up processes not to be explained by words alone and often over-valued and falsely
interpreted. Irritations are important for two reasons: (1) as causes of crime, and (2) as signs of
identification in examination.

In regard to the first it is not necessary to show what crimes are committed because of anger,
jealousy, or rage, and how frequently terror and fear lead to extremes otherwise
inexplicable--these facts are partly so well known, partly so very numerous and various, that an
exposition would be either superfluous or impossible. Only those phenomena will be indicated
which lie to some degree on the borderland of the observed and hence may be overlooked. To
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this class belong, for example, anger against the object, which serves as explanation of a group
of so-called malicious damages, such as arson, etc. Everybody, even though not particularly
lively, remembers instances in which he fell into great and inexplicable rage against an object
when the latter set in his way some special difficulties or caused him pain; and he remembers
how he created considerable ease for himself by flinging it aside, tearing it or smashing it to
pieces. When I was a student I owned a very old, thick Latin lexicon, ``Kirschii cornu copia,''
bound in wood covered with pigskin. This respectable book flew to the ground whenever its
master was vexed, and never failed profoundly to reduce the inner stress. This ``Kirschius'' was
inherited from my great-grandfather and it did not suffer much damage. When, however, some
poor apprentice tears the fence, on a nail of which his only coat got a bad tear, or

[1] Cf. Ncke in H. Gross's Archiv, I, 200; IX, 153.

when a young peasant kills the dog that barks at him menacingly and tries to get at his calf,
then we come along with our ``damages according to so and so much,'' and the fellow hasn't
done any more than I have with my ``Kirschius.''[1] In the magnificent novel, ``Auch Einer,'' by F.
T. Vischer, there is an excellent portrait of the perversity of things; the author asserts that things
rather frequently hold ecumenical councils with the devil for the molestation of mankind.

How far the perversity of the inanimate can lead I saw in a criminal case in which a big isolated
hay-stack was set on fire. A traveler was going across the country and sought shelter against
oncoming bad weather. The very last minute before a heavy shower he reached a hay-stack
with a solid straw cover, crept into it, made himself comfortable in the hay and enjoyed his good
fortune. Then he fell asleep, but soon woke again inasmuch as he, his clothes, and all the hay
around him was thoroughly soaked, for the roof just above him was leaking. In frightful rage
over this ``evil perversity,'' he set the stack on fire and it burned to the ground.

It may be said that the fact of the man's anger is as much a motive as any other and should
have no influence on the legal side of the incident. Though this is quite true, we are bound to
consider the crime and the criminal as a unit and to judge them so. If under such circumstances
we can say that this unit is an outcome natural to the character of mankind, and even if we say,
perhaps, that we might have behaved similarly under like circumstances, if we really cannot find
something absolutely evil in the deed, the criminal quality of it is throughout reduced. Also, in
such smaller cases the fundamental concept of modern criminology comes clearly into the
foreground: ``not the crime but the criminal is the object of punishment, not the concept but the
man is punished.'' (Liszt).

The fact of the presence of a significant irritation is important for passing judgment, and renders
it necessary to observe with the most thorough certainty how this irritation comes about. This is
the more important inasmuch as it becomes possible to decide whether the irritation is real or
artificial and imitated. Otherwise, however, the meaning of the irritation can be properly valued
only when its development can be held together step by step with its causes. Suppose I let the
suspect know the reason of suspicion brought by his enemies, then if his anger sensibly
increases with the presentation of each new ground, it appears much more natural

[1] Cf. Bernhardi in H. Gross's Archiv, V, p. 40.

                            22 / 29



Full Text Archive
https://www.fulltextarchive.com

and real than if the anger increased in inexplicable fashion with regard to less important reasons
for suspicion and developed more slowly with regard to the more important ones.

The collective nature of somatic phenomena in the case of great excitement has been much
studied, especially among animals, these being simpler and less artificial and therefore easier to
understand, and in the long run comparatively like men in the expression of their emotions. Very
many animals, according to Darwin, erect their hair or feathers or quills in cases of anxiety, fear,
or horror, and nowadays, indeed, involuntarily, in order to exhibit themselves as larger and more
terrible. The same rising of the hair even to-day plays a greater rle among men than is generally
supposed. Everybody has either seen in others or discovered in himself that fear and terror
visibly raise the hair. I saw it with especial clearness during an examination when the person
under arrest suddenly perceived with clearness, though he was otherwise altogether innocent,
in what great danger he stood of being taken for the real criminal. That our hair rises in cases of
fear and horror without being visible is shown, I believe, in the well known movement of the
hand from forehead to crown. It may be supposed that the hair rises at the roots invisibly but
sensibly and thus causes a mild tickling and pricking of the scalp which is reduced by smoothing
the head with the hand. This movement, then, is a form of involuntary scratching to remove
irritation. That such a characteristic movement is made during examination may therefore be
very significant under certain circumstances. Inasmuch as the process is indubitably an
influence of the nerves upon the finer and thinner muscle-fibers, it must have a certain
resemblance to the process by which, as a consequence of fear, horror, anxiety, or care, the
hair more or less suddenly turns white. Such occurrences are in comparatively large numbers
historical; G. Pouchet[1] counts up cases in which hair turned white suddenly, (among them one
where it happened while the poor sinner was being led to execution). Such cases do not interest
us because, even if the accused himself turned grey over night, no evidence is afforded of guilt
or innocence. Such an occurrence can be evidential only when the hair changes color
demonstrably in the case of a witness. It may then be certainly believed that he had
experienced something terrible and aging. But whether he had really experienced this, or merely
believed that he had experienced it, can as yet not be discovered, since the

[1] Revue de deux Mondes, Jan. 1, 1872.

belief and the actual event have the same mental and physical result.

Properly to understand the other phenomena that are the result of significant irritation, their
matrix, their aboriginal source must be studied. Spencer says that fear expresses itself in cries,
in hiding, sobbing and trembling, all of which accompany the discovery of the really terrible;
while the destructive passions manifest themselves in tension of the muscles, gritting of the
teeth, extending the claws: all weaker forms of the activity of killing. All this, aboriginally
inherited from the animals, occurs in rather less intense degrees in man, inclusive of baring the
claws, for exactly this movement may often be noticed when somebody is speaking with anger
and vexation about another person and at the same time extends and contracts his fingers.
Anybody who does this even mildly and unnoticeably means harm to the person he is talking
about. Darwin indeed, in his acutely observing fashion, has also called attention to this. He
suggests that a man may hate another intensely, but that so long as his anatomy is not affected
he may not be said to be enraged. This means clearly that the somatic manifestations of inner
excitement are so closely bound up with the latter that we require the former whenever we want
to say anything about the latter. And it is true that we never say that a man was enraged or only
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angry, if he remained physically calm, no matter how noisy and explicit he might have been with
words. This is evidence enough of the importance of noticing bodily expression. ``How
characteristic,'' says Volkmar[1] ``is the trembling and heavy breathing of fear, the glowering
glance of anger, the choking down of suppressed vexation, the stifling of helpless rage, the
leering glance and jumping heart of envy.'' Darwin completes the description of fear: The heart
beats fast, the features pale, he feels cold but sweats, the hair rises, the secretion of saliva
stops, hence follows frequent swallowing, the voice becomes hoarse, yawning begins, the
nostrils tremble, the pupils widen, the constrictor muscles relax. Wild and very primitive people
show this much more clearly and tremble quite uncontrolled. The last may often be seen and
may indeed be established as a standard of culture and even of character and may help to
determine how far a man may prevent the inner irritation from becoming externally noticeable.
Especially he who has much to do with Gypsies is aware how little these people

can control themselves. From this fact also spring the numerous

[1] v. Volkmar: Lehrbuch der Psychologie. Cthen 1875.

anecdotes concerning the wild rulers of uncultivated people, who simply read the guilt of the
suspect from his external behavior, or even more frequently were able to select the criminal with
undeceivable acuteness from a number brought before them. Bain[1] narrates that in India
criminals are required to take rice in the mouth and after awhile to spit it out. If it is dry the
accused is held to be guilty--fear has stopped the secretion of saliva--obstupui, stetetuntque
comae, et vox faucibus haesit.

Concerning the characteristic influence of timidity see Paul Hartenberg.[2]

Especially self-revealing are the outbreaks of anger against oneself, the more so because I
believe them always to be evidence of consciousness of guilt. At least, I have never yet seen an
innocent man fall into a paroxysm of rage against himself, nor have I ever heard that others
have observed it, and I would not be able psychologically to explain such a thing should it
happen. Inasmuch as scenes of this kind can occur perceivably only in the most externalized
forms of anger, so such an explosion is elementary and cannot possibly be confused with
another. If a man wrings his hands until they bleed, or digs his finger-nails into his forehead,
nobody will say that this is anger against himself; it is only an attempt to do something to
release stored-up energy, to bring it to bear against somebody. People are visibly angry against
themselves only when they do such things to themselves as they might do to other people; for
example, beating, smashing, pulling the hair, etc. This is particularly frequent among Orientals
who are more emotional than Europeans. So I saw a Gypsy run his head against a wall, and a
Jew throw himself on his knees, extend his arms and box his ears with both hands so forcibly
that the next day his cheeks were swollen. But other races, if only they are passionate enough,
behave in a similar manner. I saw a woman, for example, tear whole handfuls of hair from her
head, a murdering thief, guilty of more or fewer crimes, smash his head on the corner of a
window, and a seventeen year old murderer throw himself into a ditch in the street, beat his
head fiercely on the earth, and yell, ``Hang me! Pull my head off!''

The events in all these cases were significantly similar: the crime was so skilfully committed as
conceivably to prevent the discovery of the criminal; the criminal denied the deed with the most
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glaring

[1] A. Bain: The Emotions and the Will. 1875.

[2] Les Timides et la Timidit in Gross's Archiv, I, 93.

[2] E. Schultze. Zeitschrift fr Philosophie u. Pdagogie, VI, 1.

experience may be cited because it is so difficult to put oneself at the point of view of another. I
want to consider two such examples. One evening I passed through an unfrequented street and
came upon an inn just at the moment that an intoxicated fellow was thrown out, and directly
upon me. At the very instant I hit the poor fellow a hard blow on the ear. I regretted the deed
immediately, the more so as the assaulted man bemoaned his misfortune, ``inside they throw
him out, outside they box his ears.'' Suppose that I had at that time burst the man's ear-drum or
otherwise damaged him heavily. It would have been a criminal matter and I doubt whether
anybody would have believed that it was a ``reflex action,'' though I was then, as to-day,
convinced that the action was reflex. I didn't in the least know what was going to happen to me
and what I should do. I simply noticed that something unfriendly was approaching and I met it
with a defensive action in the form of an uppercut on the ear. What properly occurred I knew
only when I heard the blow and felt the concussion of my hand. Something similar happened to
me when I was a student. I had gone into the country hunting before dawn, when some one
hundred paces from the house, right opposite me a great ball rolled down a narrow way.
Without knowing what it was or why I did it I hit at the ball heavily with an alpenstock I carried in
my hand, and the thing emerged as two fighting tomcats with teeth fixed in each other. One of
them was my beloved possession, so that I keenly regretted the deed, but even here I had not
acted consciously; I had simply smashed away because something unknown was approaching
me. If I had then done the greatest damage I could not have been held responsible-- _*if_ my
explanation were allowed; but _*that_ it would have been allowed I do not believe in this case,
either.

A closer examination of reflex action requires consideration of certain properties, which in
themselves cannot easily have criminal significance, but which tend to make that significance
clearer. One is the circumstance that there are reflexes which work while you sleep. That we do
not excrete during sleep depends on the fact that the faeces pressing in the large intestine
generates a reflexive action of the constrictors of the rectum. They can be brought to relax only
through especially powerful pressure or through the voluntary relaxation of one's own
constrictors.

The second suggestive circumstance is the fact that even habitual reflexes may under certain
conditions, especially when a particularly weighty different impression comes at the same time,
_*not_ 

take place. It is a reflex, for example, to withdraw the hand when it feels pain, in spite of the fact
that one is so absorbed with another matter as to be unaware of the whole process; but if
interest in this other matter is so sufficiently fixed as to make one forget, as the saying goes, the
whole outer world, the outer impression of pain must have been very intense in order to awaken
its proper reflex. The attention may, however, not be disturbed at all and yet the reflex may fail.
If we suppose that a reflex action is one brought about through the excitement of an afferent
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sensory nerve which receives the stimulation and brings it to the center from which the
excitement is transferred to the motor series (Landois[1]), we exclude the activity of the brain.
But this exclusion deals only with conscious activity and the direct transition through the reflex
center can happen successfully only because the brain has been consciously at work
innumerable times, so that it is coperating in the later
cases also without our knowing it. When, however, the brain is brought into play through some
other particularly intense stimuli, it is unable to contribute that unconscious coperation and
hence
the reflex action is not performed. On this point I have, I believe, an instructive and evidential
example. One of my maids opened a match-box pasted with paper at the corner by tearing the
paper along the length of the box with her thumb-nail. Apparently the box was over-filled or the
action was too rapidly made, for the matches flamed up explosively and the whole box was set
on fire. What was notable was the fact that the girl threw the box away neither consciously nor
instinctively; she shrieked with fright and kept the box in her hand. At her cry my son rushed in
from _*another_ room, and only after he had shouted as loudly as possible, ``Throw it away,
drop it,'' did she do so. She had kept the burning thing in her hand long enough to permit my
son to pass from one room into another, and her wound was so serious that it needed medical
treatment for weeks. When asked why she kept the burning box in her hand in spite of really
very terrible pain she simply declared that ``she didn't think of it,'' though she added that when
she was told to throw the thing away it just occurred to her that that would be the wisest of all
things to do. What happened then was obviously this: fear and pain so completely absorbed the
activity of the brain that it was not only impossible for it consciously to do the right thing, it was
even unable to assist in the unconscious execution of the reflex.

[1] L. Landois: Lehrbuch der Physiologie des Mensehen. Vienna 1892.

 

This fact suggests that the sole activity of the spinal cord does not suffice for reflexes, since if it
did, those would occur even when the brain is otherwise profoundly engaged. As they do not so
occur the brain also must be in play. Now this distinction is not indifferent for us; for if we hold
that the brain acts during reflexes we have to grant the possibility of degrees in its action. Thus
where brain activity is in question, the problem of responsibility also arises, and we must hold
that wherever a reflex may be accepted as the cause of a crime the subject of the degree of
punishment must be taken exceptionally into account. It is further to be noted that as a matter of
official consideration the problem of the presence of reflexes ought to be studied, since it rarely
occurs that a man says, ``It was purely a reflex action.'' He says, perhaps, ``I don't know how it
happened,'' or, ``I couldn't do otherwise,'' or he denies the whole event because he really was
not aware how it happened. That the questions are here difficult, both with regard to the taking
of evidence, and with regard to the judgment of guilt, is obvious,-- and it is therefore indifferent
whether we speak of deficiency in inhibition-centers or of ill-will[1] and malice.

Section 19. (6) _Dress_.

It is easy to write a book on the significance of a man's clothes as the expression of his inner
state. It is said that the character of a woman is to be known from her shoe, but actually the
matter reaches far beyond the shoe, to every bit of clothing, whether of one sex or the other.
The penologist has more opportunity than any one else to observe how people dress, to take
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notes concerning the wearer, and finally to correct his impressions by means of the
examination. In this matter one may lay down certain axioms. If we see a man whose coat is so
patched that the original material is no longer visible but the coat nowhere shows a hole; if his
shirt is made of the very coarsest and equally patched material but is clean; and if his shoes are
very bad but are whole and well polished, we should consider him and his wife as honest
people, without ever making an error. We certainly see very little wisdom in our modern painfully
attired ``sports,'' we suspect the suggestively dressed woman of some little disloyalty to her
husband, and we certainly expect no low inclinations from the lady dressed with intelligent,
simple respectability. If a man's general appearance is correct it

[1] Cf. H. Gross's Archiv, II, 140; III, 350; VII, 155; VIII, 198.

indicates refinement and attention to particular things. Anybody who considers this question
finds daily new information and new and reliable inferences. Anyway, everybody has a different
viewpoint in this matter, a single specific detail being convincing to one, to another only when
taken in connection with something else, and to a third when connected with still a third
phenomenon. It may be objected that at least detailed and prolonged observations are
necessary before inferences should be drawn from the way of dressing, inasmuch as a passing
inclination, economic conditions, etc., may exert no little influence by compelling an individual to
a specific choice in dress. Such influence is not particularly deep. A person subject to a
particular inclination may be sufficiently self-exhibiting under given circumstances, and that he
was compelled by his situation to dress in one way rather than another is equally self-evident.
Has anybody seen an honest farm hand wearing a worn-out evening coat? He may wear a most
threadbare, out-worn sheep-skin, but a dress-coat he certainly would not buy, even if he could
get it cheap, nor would he take it as a gift. He leaves such clothes to others whose shabby
elegance shows at a glance what they are. Consider how characteristic are the clothes of
discharged soldiers, of hunters, of officials, etc. Who fails to recognize the dress of a real
clerical, of democrats, of conservative-aristocrats? Their dress is everywhere as well defined as
the clothing of Englishmen, Frenchmen, Germans, and Americans, formed not by climatic
conditions but by national character in a specific and quite unalterable way. Conceit,
carelessness, cleanliness, greasiness, anxiety, indifference, respectability, the desire to attract
attention and to be original, all these and innumerable similar and related qualities express
themselves nowhere so powerfully and indubitably as in the way people wear their clothes. And
not all the clothes together; many a time a single item of dress betrays a character.

Section 20. (7) _Physiognomy and Related Subjects_.

The science of physiognomy belongs to those disciplines which show a decided variability in
their value. In classical times it was set much store by, and Socrates, Plato, Aristotle, and
Pythagoras were keenly interested in its doctrines. Later on it was forgotten, was studied in
passing when Baptista Porta wrote a book about human physiognomy, and finally, when the
works of Lavater 

and the closely related ones of Gall appeared, the science came for a short time into the
foreground. Lavater's well known monograph[1] excited great attention in his day and brought
its author enthusiastic admiration. How much Goethe was interested in it is indicated in the
popular book by Von der Hellen and the exchange of letters between Goethe and Lavater. If
Lavater had not brought the matter into relation with his mystical and apodictic manner, if he
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had made more observations and fewer assertions, his fame would have endured longer and he
would have been of some use to the science; as it was it soon slipped from people's minds and
they turned to the notorious phrenology of Gall. Gall, who to some degree had worked with his
friend Spurzheim, committed the same error in his works[2] as Lavater, inasmuch as he lost
himself in theories without scientific basis, so that much that was indubitably correct and
indicative in his teaching was simply overlooked. His meaning was twice validated, once when
B. v. Cotta[3] and R. R. Noel[4] studied it intensively and justly assigned him a considerable
worth; the second time when Lombroso and his school invented the doctrine of criminal
stigmata, the best of which rests on the postulates of the much-scorned and only now studied
Dr. Gall. The great physiologist J. Mller declared: ``Concerning the general possibility of the
principles of Gall's system no a priori objections can be made.'' Only recently were the important
problems of physiognomy, if we except the remarkable work by Schack,[5] scientifically dealt
with. The most important and significant book is Darwin's,[6] then the system of Piderit[7] and
Carus's ``Symbolik,''[8] all of them being based upon the earlier fundamental work of the
excellent English anatomist and surgeon, Bell.[9] Other works of importance are those of
LeBrun, Reich, Mantegazza, Dr. Duchenne, Skraup, Magnus, Gessmann, Schebest, Engel,
Schneider, K. Michel, Wundt, C. Lange, Giraudet, A. Mosso, A. Baer, Wiener, Lotze, Waitz,
Lelut, Monro, Heusinger, Herbart, Comte, Meynert, Goltz, Hughes,

[1] J. K. Lavater: Physiognomische Fragmente zur Befrderung des
Menschenkentniss und Mensehenliebe. Leipzig 1775.

[2] F. J. Gall: Introduction au Cours du Physiologie du Cerveau. Paris 1808. Recherehes sur la
systme nerveux. Paris 1809.

[3] B. v. Cotta: Geschichte u. Wesen der Phrenologie. Dresden 1838.

[4] R. R. Noel: Die materielle Grundlage des Seelenbens. Leipzig 1874.

[5] S. Sehack: Physiognomisehe Studien. Jena 1890.

[6] Darwin: Expression of the Emotions in Men and Animals.

[7] Th. Piderit: Wissensehaftliches System der Mimik und Physiognomik. Detmold 1867.
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